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7 HAT Richard Grabem, ons in London, the pe- Baer 
A ritioner's uncle, executed. j fettlement of his eſtate, 
V bereby he diſponed to himihlf, and the heirs of his 
body; whom. failing, to ge petitioner, and the 
heirs · male of his body ; whom 0 Ha- 
milton, eldeſt ſon of 4 niece, Helen Gchbam, relic of Captain 
Robert Hamilton, and the heirs-male aff bis body; whom fail 
ing, to Hamilton, ſecond ſon g bis ſaid niece, Helen 
Graham, and the heirs -male of his body; whom failing, to IL 
lias Graham, the petitioner's daughter and her neareſt beirs 
whatſoever, all and whole his lands of innan, and certain 
other lands therein mentioned; and ly, all other eſtates, 
whether real or perſonal, which ſhauld Heng to him, under the 
burden of his debts, and of all ſuch ſugngpt; money, as he might 
hereafter think fit to make payable to an perſon or perſons hat- 
fomever, + by any. will, deed. or deeds, ¶ other writing or writ 
* ings, to be granted, made, executed, ſigned by me, who- 
« ther the ſame be done according to the farms uſed in England or 
+ Scotland; and that it ſhall be in my po to make ſuch gifrs ant 
legacies, payable particularly out of my hefitable or real eſtate om 
* ly, andparticylazly, out of my moveable ur perſonal eſtate only, 
and , to exempt and free my heritable or real 1 
A om 
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40 ent of ſuch gifts and legacies, or particularly to ex- 
10 = 23 my ble or perſonal eſtate, from payment 
of ſuch gifts and legacies, as I ſhall think proper; and that at 
any time or times in my lifetime, and as well upon death-bed as in 
© health:—And with and under this further proviſion, as it is 
hereby expreſly provided and declared, that, although by the 
© tenor and conception of theſe preſents, it is hereby expreſly 
provided and declared, that it ſhall be ſtill free and lawful to 
© me, at any time in my lifetime, and as well upon death-bed, 
« 25 in health, to alter or revoke theſe preſents, either in whole, 
© or in part, and to diſpoſe of the eſtate, heritable and moveable, 
« particularly and generally before diſponed, as I ſhall think fit; 
yet any alteration or revocation thereof ſhall no ways be in- 
« ferred from any legal implications or conſtructions, but only 
« from a writ under my hand, expreſly revoking or altering theſe 
6c nts, in whole, or in rt. | 
pee deed was executed 6 Lines, where he had reſided for ſe- 
veral years, and he died chere without iſſue, about the middle of 
1765. "pes 1 : 
. John Brisbane, a nephew of Mr. Graham's, reſiding at 
London, wrote the following letter to the petitioner: * Dear Sir, 
« confounded and hurried with my uncle's nien death, I was 
not able yeſterday to write the particulars to all concerned, I, 
1 therefore, in the mean time, wrote to Mr. Stalker all I then 
« knew, deſiring him to inform all friends of it; fince that time, 
« I find he has made a diſpoſition of his whole eſtate in your fa- 
« your, which, for any thing I know, may be good in law, with 
the ſcroll of a codicil, wrote with his own hand, teaving 
* ſmall annuites to fome of his near relations, among whom are 
« your own two ſiſters. Now, Sir, though this codicil, wrote fo 
% late as February laſt, is not ſigned or ſealed, I think you are 
« equally bound in honour to fulfil it, eſpecrally as the whole extends 
to no great ſum; and, it is evident, would have been a good 
« deal enlarged, had the codicil been fully extended; and, to 
« ſhow you, how difintereſted I am in this matter, I am willing to 
« give up my whole intereſt in it, provided one half of what was 
intended to me, or an equivalent to it, is given to Mrs. Mar- 
« garet Douglas, commonly called Aunty Peggy; and the other 
half, or an equivalent to it, equally divided between your own 
two ſiſters. Incaſe you conſent to this, you will act the ho- 


* nourable 
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3. Þ 
„ nourable part, as a gentleman ought to do, and I ſhall do all I. 
* can to ſerve. your intereſt here, or ellewhere, in my uncle's af- 
* fairs (an which none know more than [ 40) in the ſame way, as 


« J had come in for my juſt and honelt ſhare of his effects; if 
not, you muſt find ſome other perſon to act for you, and you 
„ muſt blame yourſelf for all the difficulty, trouble and expence 


* that may enſue. Your uncle is to be iaterred on Thurſday, in 
* a decent, but private manner; and I am ſure, that, both du- 
ring his life, and ſince his death, I have acted all along uni- 


4 formly, with dutifulneſs, and even with friendſhip, without 
the leaſt attempt, at any time, eithet᷑ to flatter or miſlead him. 


« I am, &c. 
To this letter the petitioner returned the following anſwer, 26 


which, in ſo far as concerns the preſent queſtion, i is as follows: 1765. 


« Iam extremely obliged to you, for the care and trouble you 
% have already taken, which, | hope, you will be ſo good as 
continue. You inform me, and I have it ſince confirmed by 
« Mr. Henry, writer in Edinbur * he has been pleaſed to 
* make a diſpoſition of his oP ate in my favour. Lou 
© mention a codicil wrote by his own hand in February laſt, 

* leaving ſome annuities to ſome of his neareſt relations; and 


there is no argument neceſlary, to make me comply with the 


« will of the dead, yet the generous and diſintereſted example 
© you have ſet me, would be a ſtrong motive, of itſelf, ro make 
* me follow ſuch a generous example. I therefore heartily cloſe 
«* with your propoſal of implementing, the codicil of my uncle's 
« will, and, from your friendſhip, I expect you will chooſe ſome 
proper perſon, who you can truſt, to look into the ſtate of his 


_ * affairs, and examine what ſubject be, has left, as well as what 


« debts he owes and to tranſmit to me, with the copy of the will- 
and codicil ; the original you will keep, and bring down with 
„ yourſelf, I am ſenſible, you know mere of his affairs than any 
« other perſon, and I have none I can fo fully truſt and depend on as 
W vous I beg your beſt advice, to regulate my conduct in this 
« affair, and your good offices on be occaſion I hope to be 
6 ſome time able to repay ; as ſoon as you let me know, what ex- 
** pences you may have been at about the funerals, or otherwile, 
6 I ſhall pay to your order. I am, & c. 

A copy of what was ſaid to be the codicil mentioned in Dr. 


8 Briſbane $ letter, was, ſoon after tranſmitted from London to the 


2G YOU petitioner, 


a 


. ft OR NO HOP Raton 
petitioner. This copy is of the following tenor: London, 6th Fe- 
* bruary 1j65. I have made a general diſpoſition” of my eſtate, 
{ heritable or real, and perſonal or moveable, to Robert Graham, 
my nephew, ſon of Waker Graham of Kilmardinnie, deceaſed, 
« And intend a codicil, which I have wrote off, ready lo be executed; 
* but I cannot do it ſo properly as I incline, in regard of the uncertain, 
fate ſome of my principal nffairs are in at this time, which, in 
* a few months, perhaps weeks, will come round to be mare NI and 
* clear, I intend Dr. John Briſbane, my eldeſt fiſter's ſon, ſhall, 
have an annuity, during all the days of his life, of 30 l. yearly, 
* but it ſhall not commence- until four. years after my deceaſe; 
* and that Mrs. Margaret Douglas, daughter of John Douglas of 
* Mains, my aunt, ſhall have 10. J all the days of her life; 
and Chriſtian Briſbane, daughter of Dr. Thomas Briſbane, deceaf- 
ed, ſhall alſo have 10 l. yearly, all the days of her life; Elizabeth 
% and Helen Grahams- Hamilton, daughters to Walter Gra- 
* ham of Kilmardinnie,” ſhall have each 10 l. yearly, during 
their lives, and to commence to be paid them in fix Kalen-, 
* dar months after my deteaſe. I would give the ſaid Dr. Briſ-, 
* bane a greater concern, both certain and eventual, if he was mar- 
«© ried, and had a child. I have ſtill hopes of his being married, it, 
* he go to Scotland this enſuing ſummer. Alſo I intend a preſent 
„ to the following perſons: The Right Honourable Jean Lady Lin- 
* dores, my niece; Nelly Graham's two ſons and her daughter; 
* Chriſtian Colquhoun, {ſpouſe to James Stirling of Law; James, 
* Graham of Glengyle elder ; William Montgomery, late of Lon-, 
40 don, merchant; Wilham Henry writer in Edinburgh 5 that ſo- 
ciety in Glaſgow that takes care of the deſtitute children of the, 
„tribe of the Grahams, and to the Kirk*ſeffion of Kirkpatrick- 
«© Faſter.” „ # SIGHT. 1 a WB tt hte IRR 
As Richard Graham's land-eſtate had been, for many years, in, 
the hands of his creditors, and as Dr. Briſbane, who, in his letter, 
of the 19th of March, ſays, that none knew more of his uncle's, 
affairs than he did, was unable to give any ſatisfaction to the pe- 
titioner, with regard to the extent of Richard Graham's funds and, 
effecis; the petitioner was adviſed, and accordingly did make up, 
titles to the real eſtate; by ſerving himſelf heir to his uncle cum be- 
neſſcio inuentarii. 25 
Richard Graham having, as already mentioned, died in March 
1765,” the petitioner had occaſion to ſee Dr. Briſbane in the month * 
e 1 of 


4 1 

of June thereafter, and at that time a converſation intervened be- 
twixt them, relative to the ſituation of their uncle's affairs. The 
petitioner aſked hit, if he did not think that 1 5201. would have 
paid all his uncle's debts'; and received for anſwer, that he, the 
or, did not imagine they would have amounted to ſo much ; 
whereupon the petitioner told him, that he had got in claims for 
above 3000 l. and intimated to him, that, conſidering this miſap- 
refenfion under which he had laboured, he did not think him- 
f bound to pay the annuities in the ſome manner as if the debt 
had amounted only to the ſum they firſt ĩmagined, independent of 
the other confideration, that the ſcroll-or codicil referred to, did 
pear to be any evidence of his uncle's ultimate and deter- 
a will; But to this intimation the petitioner received for an- 
wer, that he, the Doctor, could not help hat; adding, O, Sir! 
your letter, your letter.” An anſwer which, for the firſt time, 
evinced to the peritioner the purpoſe for which one letter had been 

wrote by Dr. Briſbane, and another obtained from him. 

But, sten an digg the miſapprehenſion he unqueſtionably la- 
boured%undet, and notwithſtanding the miſa pprehenſion which Dr. 
 Britbane' avowed: himſelf to be under, with regard to the ſituation 
of Mr. Graham's affairs, the petitioner was not long in being con- 
vinced, that the defign was formed of tying him down, by his 
letter wrote in theſe circumſtances. For an action was brought; 
at the inſtance of Mrs. Chriſtian Briſbane; for payment of an an- 
nuity of 10 J. ſterling yearly, during her lite, in terms of her 
uncle's codicil; and which, no doubt, if ſuſtained with regard to 
her, the other annuitants were entitled to make the ſame claim. 
The purſuer founded her plea upon two grounds; ſhe contended, 
in the firſt place, that this ſcroll of a codigit was of itſelf ſufficient 
to bind the memorialiſt in the payment of this annuity, although 
neither ſealed nor ſigned; becauſe it was binding by the law of 
England, where the deed was executed. And, adly, ſhe contended, 
that, although this writing had nor been of itſelf obligatory, yet 
it was ratified and confirmed by the petitioner's letter to Dr. Briſ- 
bane, from which he was not now at liberty to reſile. | 

This action having come before the Lord Barjarg as ordinary, 
the petitioner pled, in defence, That this ſcroll of a codicil was no 
evidence Whatever of the will of Richard Graham, but the re- 
verſe, as containing only a memorandum of a tranſient thought, 
withbut any fixed purpoſe or reſolution z and, accordingly, that 

B tranſient 


July 27th, 
1768, 


tranſient intention never wok carried into execution, by any deed 
or writing, which could be regarded as evidence of the laſt-will of 
Richard Graham. And, with regard to the letter to Dr. Briſbane, 
the petitioner could not thereby be tied down, becauſe it was ob- 
vious, that, when writing that letter, he laboured under a two- 

fold miſapprehenſion. In the firſt place, in ſuppoſing that this 
ſcroll or writing was in reality the undoubted reſolution and laſt- 


vill of Richard Graham; whereas, upon due examination of it, 


it could not be viewed in that light. And, adly, In ſuppoſing that 
the annuities were ſmall and inconſiderable, compared with the be- 
nefit he was to derive from his uncle's ſucceſſion; whereas it now 
appeared, that, if theſe annuities were to be acknowledged, the 
annual produce of the ſucceſſion would be more than exhauſted; 
and if the annuitants ſhould live, as, in the courſe of nature, to 
be expected, the capital itſelf would be exhauſted ; ſo that the pe- 
titioner would reap no benefit whatever from the ſucceſſion. 

The Lord ordinary, upon hearing parties, pronounced the fol- 
lowing interlocutor: Before anſwer, ordains the defender's pro- 
„ curator to give in a, particular condeſcendence of the funds 


„ vhich the deceaſed Richard Graham died poſſeſſed of; as alſo 


of the debts owing him at his death; as alſo, to produce the 
* diſpoſition made by the ſaid deceaſed Richard in favour of the 


defender, and that within eight days,” 


The petitioner, in obedience to this interlocutor, gave into pro- 
ceſs a ſtate of the defunct's funds, and alſo of the debts which he 
owed at his death, according as it conſiſted with his knowledge. 
By this account, the funds which belonged to the defunct, ex- 
eluſive of the land-eſtate, amounted to 28581. 5s. 10 d. and the 
rent payable for the lands, by a tack ſtill current, is 451. 7 8. 2d. 


fo that, ſtating five-per cent. upon the whole of the money due to 


the defunct, the yearly income ariſing from the whole of the 
funds, including the lands, was 188 l. 5s. 5d. WE 

On the other hand, the debts due by Mr. Grahame, at his death, 
and which had come to the petitioner's knowledge, at the time of 
giving in the account; amounted to.36101, 12. 24 d. the yearly 
intereſt of which ſum is 18al. 10s. 7d. And as the amount of 
the debts above ſtated, was excluſive of the intereſt that was due 
upon them at Mr. Grahame's death; and as ſeveral years intereſt 
was due upon ſome of the debts, the petitioner may ſafely . 


— 
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that, as long $5, the lands rea 7 u or, unleſs, upon the ex- 
piry of the preſent leaſe, he ſhall be able to raiſe the rents, the 
intereſt of the Lache would exhauſt the yearly income of the whole 
Funas.. 
Obdjections were given in to this account upon the part of the 
purſuer, in which it was alledged, That the petitioner” had not 
ven in a full ſtate of the funds, and that he had augmented the 
ts; that ſundry aaticles. in the aecouhrt were not properly vouch- 
ed; and that, after paying the whole debts, there would be a free 
reverfion of at leaſt 15001. ſterling. 
' Anſwers were given in upon the part of the petitioner, in which 
he endeayoured to obviate the objections, and to ſhow, that he 
had given in a fair and juſt aceount. Replies were given in 
the part of the purſuer to theſe anſwers; in which, by ſtill i 
itig upon her objections, and by ſuppeſing that the lands — 
ny 45 l. would fell for 30001. ſhe makes the free balance, which, 
er objections, ſhe had eſtimated at about 15001.' ſterling; a- 
mount to about 30001. And the Lord ordinary, upon adviſing 


the whole, pronounced the following interlocutor: Having ad- July 2gth, 
«.yiſed the repreſentation for Robert Grahame, defender, with ob- 769 


«* jeQions thereto by the purſuer, and anſwers and replies, finds 
5 the defender is bound, by the letter libelled on, wrote by him 
“ to Dr. John Briſbane, to pay the legacy now purſued for; and, 
te therefore, refuſes the deſire of the Fepreſentation, and adheres 
to the former interlocutor.” 

A repreſentation was offered againſt this interl6cutor, upon ad- 
viſing which, with anſwers, the Lord ordinary made avifandum to 
your Lordſhips, and, upon adviſing informations, you pronounced 


the following interlocutor : On report of the Lord Barjarg. 'the Nov. 16th, 
Lords repel the defence, and find the defender liable in payment 777% 


« of the legacy purſued for; and remit to the Lord ray To. 
proceed accordingly.” . 

Of chis interlocutor, the petzttewer Sumbly craves a review; 
which he hopes to be able to lay before you, without trou- 
bling you with a very extenſive argument, becauſe the caſe is 
fully in * minds of your Lordſhips not much ernbaraſſed in 
fact, and the parties know the difficulties they have to encounter 
in the judgment of your Lordſhips. 

It will be remembered, that the purſher maintaloed her plea op- 

on two ſeparate grounds; theſe have been already recited, and 
hall 


Dc. tit. 
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ſhall be now re- ſtated, although, upon the firſt of them, viz. the 
alledged obligation, ariſing from the writing or {croll itſelf, inde- 


pendent of the after-miſhye, the petitioner will not think bimſelf 


called upon to be very minute; becauſe, he will be pardoned to be 


ſo, very partial in his own favours, as to believe, that, if the caſe 
were to be tried upon this ſcrape of paper, called a codicil, inde · 


pendent of the miſlive. to, Dr. Brisbane, judgment could nerer be 
given in favour of the purſuer's claim. | 


ITEM 15516 36133-11166 $315 

The argument of the purſuer reſolved into this, that, by the law. 
of England; a will, thaugh neither ſigned nor ſealed, if bolograph 
of the maker thereof, or if even proved to be his laſt;will, though 
defective in ſo far as concerns regular execution, yet it is à vaſid 
and effectual will; and, from this propoſition, the purſuer draws. 
this coneluſion in her favour, that, as this codicil was executed in 
England, and by a perſon reſiding there, it muſt be regulated by 


che rules of the law of England; more eſpecially, as, by the deed 


in favour of the petitioner himſelf, Richard Grahame had expreſly 


reſer ved to himſelf the power of burdening, with any deed or writ - 


ing to be granted by him, whether done according to the form 
uſed in England or Scotland. . HT $13 v3 679 * i» 
In ſupport of this plea, founded upon the laws of our neigh», 
bouring country, the purſuer reſorted firſt to the authority of la- 
cob, in the following words: That it hath been, formerly ad- 
* judged, if a man bids another make his will, and, before it is 
* done, he dies, the will is not good; but if it be drawing up in 
his preſence it might be good, for the device is ſiniſhed. Plowd. 
„10. And if any attorney takes notes of a will, before witneſſes, 


when a-perſon is in his laſt ſickneſs, and before the will is per- 
fected ſuch petſon dieth, the will made from the inſtructions 


% may be a good will, though the teſtator did not live to ſign it. 
* 3d Nelſ. Abr. 5 50.“ And next to that of Dr. Blackſtone, in 
the following terms: A teſtament of chattles, written in the teſ- 

tator's own hand, though it has neither his name nor his ſeal to 
it, nor witneſſes preſent at its. publication, is good, providing 
* ſufficient proof can be had that it is his ae 
he afterwards goes further, and adds, And though written in 
another man's hand, and never ſigned by the teſtator, yet, if 
« proved to be according to his inſtructions, and approved by 
„him, it hath been held a good teſtament to the perſonal e- 
„ tate.” Hg — 4 1 A 


\ 
15 1 


But, as the petitioner is not in a ech, 60 neither s * 2— 
o7 inclination, to enter into a diſcuſſion of the law of another coun- 
with r egard to which, it is probable the council for both 
2 would be equally at a loſs. But ſo far the petitioner can 
Miſcover upon the authorities quoted by the purſuer herſelf, that 
they are perfectly miſapplied to this caſe, for they clearly relate to 
chatrels or perſonal effects, but not to heritable ſubjects; and that 
being the caſe, the Fa s claim mult have been totally unavail- 
able to her, even if this queſtion had been tried in England; for 
it is a certain fact, that, laying afide the heritable ſubjects in Scot- 
and, there was nothing left by Richard Grahame, in any reſpect 
anſwerable to the annuities mentioned in the ot in que- 
ftion. 

But it is Mats for the petitioner to enlarge more upon 
thoſe particulars, for, it either, from the tenor or appearance of this 
writing itſelf,” or from any private or creditable information from 
Richard Graham himſelf, the petitioner could look upon this 
ſcroll, as the determined and ultimate will of Mr. Graham, upon 
a due knowledge and examination of his affairs, he ſhould not 
have troubled your Lordſhips with any defence, founded upon 
the particular form or mode of teſting in one country different 
from another. He would have performed. what was evidenced to 
be the will of the dead; but, as he can diſcover no circumſtance. 
or rational ground of e ee to ſatisfy him that this ſcroll. 
was ever intended by Mr. Graham, as a final declaration of his 
- will, with regard to ſo great a part of his ſucceſſion, the petitioner 
will take no blame to himſelf for endeavouring to be relieved of 
the payment of theſe annuities, which he never conſented to pay, 
except upon a belief that he was fulfilling the real will of the de- 
fun, and'a miſapprehenſion, with regard to his uncle's affairs, 
infidiouſly impreſſed upon his mind, by a perſon who gave him 
reaſon to believe, that he knew more of his uncle's affairs than any 
other perſon Whatever. 

This leads the petitioner to ſuggeſt a for obſervations, to aid the 
jagen of your Lordſhips, in the review which is humbly cra- 
ved, of the only ground upon which the purſuer can attempt to 
ſupport this interlocutor, namely; becauſe he had become bound 
to do fo, in virtue of the obligation he had come under by his let- 
ter to Dr. Brisbane of the'26th'of March, whereby he homologated 
the unſigned codicil of his uncle's will, 

20 C Thig 
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This is. the cardinal point, upon which it is thought the purſuer 
was adviſed to think of attempting this claim, and therefore it 
will be proper again to ſubmit to your Lordſhips conſideration, 
the grounds upon which, it is hoped, you will ſtill ſee cauſe to be of 
opinion, that no ſuch obligation ought to be inferred againſt him 
from this letter; and theſe are two in number, iſt, Becauſe he wrote 
that letter under an impreſſion, erroneouſly. conceived, from Dr. 
Brisbane's letter, that the annuities, mentioned in this unſigned 
ſcroll, bore but a ſmall proportion to the ſucceſſion, which he was 
to reap by his uncle's ſettlements ; whereas, in fact, upon a com- 
riſon of the extent of his funds, and the - extent of his debts, 
it appears, that any benefit which the petitioner had reaſon to 
look tor from this ſucceſſion, is almoſt totally annihilated. And, 
Adly. Becauſe the promiſe, ſuppoſed to be contained in his letter 
to Dr. Brisbane, goes clearly upon the ſuppoſition, that the writ- 
ing, to which the letter from Dr. Brisbane relates, was the eſta- 
bliſhed will and final reſolution of his. uncle ; whereas; upon 
examination of the writing itſelf, it ſeems impoſſible to put any 
ſach conſtruction upon it. u fs 77 | 
With regard to the firſt of thoſe propoſitions, the parties have 
differed conſiderably, both as to the extent of the defunct's debts, 
and the value of his ſucceſſion; the petitioner, early in the cauſe; 
in obedience to the Lord ordinary's interlocutor, exhibited a di- 
ſtin account of Richard Graham's debts and effects, from which 
he made it out, that, if the annuities in this unſigned ſcroll were 
to be ſuſtaine as valid claims againſt him, the whole ſucceſſion 
would be run away with, without the proſpect of any benefit 
whatever accruing to the petitioner himſelf, who, it muſt be ad- 
mitted, was at leaſt intended to derive ſome benefit from it; and, 
therefore, any argument, founded upon a contrary calculation, 
could not poſſibly gain credit with your Lordſhips. When the 
urſuer firſt offered objections againſt this ſtate of the accounts, 
Ne contented herſelf with alledging, that the petitioner would 
have a reverſion of 1500 l. after payment of the debts; and even 
to make good this allegation, ſhe was obliged to take for granted 
various particulars, as to which it has been ſhown, that the was 
clearly erroneous. The only articles, as to which ſhe can now, 
with any ſhow of reaſon, except, is, firſt, the value put upon the 
eſtate, the rental of which is at preſent 451. ſterling, 2dly, A 
| ö | | debt 
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debt of 400 l. due to the defender himſelf, which ſhe has been 
pleaſed to alledge is fictitious. And, laſtly, A debt of 400 l. 
due to Dougalſtone, as to which ſhe complains that no voucher 
s produced. * | 2 

With regard to the firſt of theſe controverted articles, your Lord- 
ſhips bave heard, that the free rent of Richard Graham's'part of 
Kilmannan, is 45 |. 7 s. 2d. ſterling per annum; the petitioner ' 
has accordingly ſtated it ſo in the account exhibited by him; but 
the purſuer alledges, that this is the rent which they paid, under 
a very long tack; expired above a year ago, and that the petitioner loformotion, 
forbears to grant a new tack, whereby it is notorious he might 25 
nearly double the rent. But here the facts are miſrepreſented in 
every particular, for the old tack is not yet expired, but, on the 
contrary, there is ſtill near two years of it to run; neither could 
the petitioner take any ſtep towards a new leaſe, as before any 
ſuch could be granted, a large ſum of money would be neceſſary, 
io repaifing the fences and houſes, which are at preſent in the 
worſt of order. | = 

But, further, your Lordſhips will be informed, that Mr. 
Graham of Dougalſtone's ſecond fon, who is a minor, holds near-' 
ly one-ſeventh of theſe lands, pro indiviſo, which muſt appear no 
mall drawback; either upon a ſet or a ſale of them; and it was 
owing to their being informed of this circumſtance, that ſeveral 
people who had reſolved to be bidders, when the petitioner ad- 
vertiſed theſe lands to be ſold publickly in 1767, laid aſide their 
intention, and not becauſe the petitioner found they would not 
fall into his own hands at 2500 l. the ſum he had reſolved: to 
give for them, although the purſuer was pleaſed to aſſert this to 
your Lordſhips, without the - leaſt ſhadow of truth or autho- 
rity. , 4 | L $136 'T - 
4 Upon this article, it is only further neceſſary to obſerve, that 
the tack of Kilmannan, between Richard Graham and the te- 
nant, which includes alſo John Graham's part thereof, is for ſe- 
venteen years, commencing as to the arable lands at Candlemas' 
1755, and to the houſes and graſs at Whitſunday thereafter. By 
this tack- it is provided, that, at the expiry of the firſt nine years 
of the leaſe, either party ſhould have liberty of giving it up, and 
the tenant has alſo taken care to get the tack voided in caſe of his' 
death, ſo that the lands do not appear to be ſo cheap ſer, as is pre- 
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tended, otherwiſe ** have been taken of Go breath, 
at the 'end of the firſt nine years. | 

As to the ad article, via. the debt of 400 l. Dited' as due to the 
petitioner himſelf, perhaps the purſuer may have ſome ground to 
object to the ſtrict legality of the vouchers, by which it is inſtruct- 
ed, but there is not a doubt of the reality of the debt. In fact,” 
the petitioner, at different times, wrote to his uncle to get a ſettle- 
ment of this matter; but, as Richard Graham, upon all occaſions, ' 
gave the petitioner reaſon to believe that he was to ſucceed bim, 
be was the leſs anxious for a clearance. One of Richard's an- 
ſwers to a letter from the petitioner, asking a clearance, is dated, 
ad Auguſt 1759, and is in theſe words: Dr. Robin, I received 
* yours; I am not quite maſter of the ſtory you write me, tho! 1 
* remember a part of itz. but this you may ſecurely reſt on, that 
« vill do you all right, and your father is very freſh in my me 
„ mory, &c.” . 

As to the 400 l. due to Dougalſtone, the debt.i is ſtill ouſtanding, 
and therefore the vouchers of it cannot be in the petitioner's hands. 
He cannot be obliged to produce the vouchers or evidence of debts 
that are til] outſtanding; the vouchers of which are in the hands 
af the creditor; all that is incumbent on the petitioner in ſuch 
caſes, 1s to condeſcend upon the debts, whereby the purſuer may 
have an opportunity of ſatisfying herſelf of the true n of cheſe 
debts, by an enquiry at the creditor s. 7 

The purſuer has likewiſe endeavoured to give a * fictitious 
* exaggerated account of certain debts and claims. ſuppoſed to 


be due to the petitioner, in right of his uncle; and, as an ex-' 


ample thereof, it has been ſaid, That he has omitted a debt or 
« claim which Mr., Graham had on the lands of. Eaſter Clobar, 

* which lately belonged to Mr. Graham of Dougalſtone, and 

« was ſold by him to the Duke of Montroſe, alrhough it is a 
fact, that the Duke of Montroſe, at this day, retains 400 J. 
* ſterling of the price to anfwer his claim.“ But to this aſ- 
ſertion it is anſwered, that although Mr. Richard Graham had 
a ſort of lame right to one horſe · gang of land in Eaſter Clobar, of 
about 4 l. ſterling a year value, yet the late John Graham of Dou- 
galſtone, who was acquainted with Richard Graham's claim up- 
an theſe lands, thought ſodightly of 1 it, that he purchaſed them 
trom Mathew Gardiner, the then proprietor, at their full value; and, 
as to the Duke of Montroſe's retaining 400 l. ſterling, upon account 


of 
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of this claim of Richard m's, the purſuer's allegation in the 
OT. proceſs, was the firſt time the as heard of 
ſuch a fact; but he has ſince made enquiry, and is informed, 
that the Duke retains this or ſome ſuch ſum, without the leaſt re- 
gard to Richard's. claim, and only till the progreſs of writs be 
compleated to him upon that part of Dougalſtune's eſtate, which 
his Grace purchaſed, amounting to about 9000 1. ſterling va- 


+ 
lue. . 


The purſuer has further alledged, that the petitioner, in his 
ſtate of Richard Graham's ſucceſſion, has omitted a debt upon the 
eſtate of Dr. Macfarlane of Jamaica, which it appears, that Mr. 
Graham himſelf, valued at 600 J. ſterling, and for which the pe- 
titioner was lately offered upwards of 200 l. but refuſed to accept 
of it. To this allegation the petitioner makes this ſhort and ſatis- 
factory anſwer, that he was never offered a ſhilling for this debt, 
and, in place of 2001. ſterling, which he is alledged to have refu+ 
ſed for it, if any perſon thinks it a bargain, they are welcome to 
it at the half of that ſum. Tas | | 
Another Ve of the purſuer is, that the petitioner refuſ- 
ed to pay Meſſrs. Niven and Tait, merchants in Glaſgow, three 
different ſums, becauſe the claims were not properly vouched ; 
but here again the fact is miſrepreſented, for the petitioner has ne- 
ver as yet entered into a diſcuſſion with any of the creditors up- 
on the validity of their claims, having declined io do fo, or to pay 
any more than he has already done, till once the extent of his in- 
tereſt in his uncle's ſucceſſion, ſhall be finally aſcertained by the 
judgment of your Lordſhips in this cauſe. | 
So far with regard to any of the particulars by which the pur- 
ſuer has endeayoured. to invalidate. the ſtate of accounts exhibited 
by the petitioner, in obedience to the Lord ordinary's firſt interlo- 
eutor; and the petitioner has only further to add, that your Lord- 
ſhips will not be inclined to pay much regard to the allegations, 
or calculations of the purſuer upon this ſubject, becauſe you will 
be ſatisfied that they are merely allegations at random, from this 
circumſtance, that when the purſuer firſt objected to the petition- 
er's account, ſhe did not pretend to rear up the reverſion above 
15001. but whenever ſhe has found it neceſlary to do fo, the has, 
never ſcrupled to add and eik to her allegations, ſo as even to have 
ſet forth, that the petitioner would have a reverſion of three or 


,000 I, ſterling. 
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do that from this, and as other obſervations already- ſuggeſted, 
your Lordſhips will be ſatisfied, upon a comparative view of the 
defunct's debts and effects, the ſucceſſion intended for the behoof of 
the petitioner would be annihilated ; and even taking the purſuer's 
allegation firſt made, to be true, that a reverſion of 15001. would 
remain after payment of the defunct's debts, ſtill theſe annuities 
would run away with the whole annualrent of that ſum, and that 
in all probability, ſo long as the petitioner had an exiſtence, the 
life of moſt of the annuitants being fully as good as his own. 
Thus ſtanding the fact, the petitioner muſt entreat of your 
Lordſhips to carry them in your remembrance, when. you give an- 
other attentive peruſal to the letter from Dr. Briſbane, and from 
ſuch a compariſon, you will then be able with certainty to judge 
whether the petitioner had a proper ſtate of his uncle's affairs be- 
fore him in the letter from Dr. Briſbane to him. The letter muſt 
be admitted to be very artfully and inſidiouſly penned ; but the pe- 
titioner has no occaſion to enter into a diſcuſhon whether this let- 
ter was or was not fairly intended; it is ſufficient far the petition- 
er to put this queſtion to your Lordſhips, and earneſtly to entreat 
of you to give it a ſerious conſideration, whether, from a peruſal of 
Dr. Brisbane's letter, the petitioner had the moſt diſtant ground to 
believe that his uncle's ſucceſſion was ſuch as now it turns out to 
be. Dr. Brisbane talks of ſmall annuities, yet it is impoſſible, 
with any propriety of expreſſion, to make uſe of this phraſe, un- 
- leſs the ſucceſſion had been infinitely greater; for it is upon the 
| greatneſs of the ſucceſſion that the /mallne/s of the annuities can be 
judged of. Great and ſmall are relative terms, and it is impoſſible 
- to aſcertain how far the one expreſſion is proper, without compar- 
ing it with the other expreſſion which is relative to it. Again, he 
ſays, that the whole extends to no great ſum; and is it poſlible 
+ from thence, that the petitioner could conceive that the extent of 
the annuities was ſuch as in fact to render the extent of the ſuc- 
ceſſion of little or no value whatever. | 
But the petitioner ſhall not enter into a minute criticiſin upon 
particular expreſhons, but aſk of your Lordſhips to take a com- 
plex view of the whole of it, and upon that to determine whether 
he was or was not miſled in the promiſe he is ſuppoſed to. have 
come under in the letter he wrote to Dr. Brisbane; and your Lord- 
Mips will pay the more regard to that circumſtance, from this 
| ä | conſideration 
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_ conſideration; that it is in virtue of this 1 promiſe to Dr. Briſ- 
bane, that the purſuer alone can claim, which your Lordſhips will 
pay no regard to, if you are ſatisſied that the petitioner was miſled in 
this matter by the miſrepreſentation of this Dr. Briſbane, whom 
the petitioner had the more reaſon to truſt, becauſe he expreſly 
plumes himfelf upon the knowledge he had in his uncle's affairs. 
Upon this point, therefore, the petitioner does humbly con- 
clude, that the letter founded upon by the purſuer, was wrote un- 
der a total miſapprehenſion of the ſituation of his uncle's affairs, 
and to which he was naturally led by the repreſentation of the per- 
fon to hom the promiſe is ſuppoſed to be given. The petitioner 
ſhall afterwards have occaſion to ſay a few words upon the influ- 
ence this ought to have in relieving him from that promiſe; but 
as any obſervations of that kind will be equally applicable to both 
points, the petitioner ſhall firſt ſuggeſt what occurs with regard to 
the other particular formerly mentioned, namely, that the promiſe 
ſuppoſed to be contained in this letter to Dr. Briſbane, goes clear- 
ly upon this other miſapprehenfion, that the writing to which the 
letter from Dr. Briſbane relates, was the eſtabliſhed will and final 
reſolution of his uncle; whereas, upan the examination of the 
writing itſelf, it ſeems impoſſible to put any ſuch conſtruction up- 
on it. #4 "FIG: | ** 
The petitioner has no occaſion to maintain that it never was in 
the thought or contemplation of Richard Graham to grant ſome 
ſuch annuities or legacies in favour of the perſons mentioned in 
this memorandum; but he does humbly deny that it does contain 
any rational or ſatisfaQory evidence of the determined will or reſo- 
lation of Richard Graham, at any time, far leſs at the time of 
kis death, although it is nom forced upon the petitioner as his 
laſt- will and teſtament; nay, it is apprehended that the reverſe of 
this propoſition is eſtabliſhed, whether we examine the ſubſtance 
of the writing itſelf; the external form and appearance of it; or 
laſtly, the manner and peculiar habits of the man whoſe will it is 
fuppoled webe „ l os cue # „ Seat cx 2g 
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With regard to the ſubſtance of the writing itſelf, it does ex- 
preſly ſay, that Richard Graham intended a codicil in contradiſ- 
tinction to the diſpoſition of his eſtate, heritable or moveable, 
which he ſays he has already made. This is language clearly in- 
conſiſtent with this very writing itſelf, being the codicil by which 
he was to declare his final reſolution, 


2dly, 
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Adly, The. reaſon is expreſly aſſigned, why at that period he 
could not poſſibly mean this as his final will, © in regard of 
the uncertain ſtate ſome of my principal affairs are in at this 
« time, which in a few months, perhaps weeks, will come round 
“ to be more fixed and clear.“ Now, the —— would aſk 


how it is poſlible to affix a meaning upon theſe words, or upon the 
words immediately preceeding, that be could not then / pro- 
« perly execute 2 codicil,” if in reality he was at that time preſently 
in the act of executing it, as the purſuer's argument does neceſſa- 
rily ſuppoſe. _ * e oft eras tg 
zZaly, The very annuities themſelves are introduced with the 
word intend, which, in common language, is rather an expreſſioti 
of a future act, than of any deed actually done, or fully com- 


leated. f 5F- 38 *. 10 © ; 
- 4thly, That Richard Graham was ſtill wavering, is apparent 
from what is ſaid of Dr. Briſbane, to whom. he propoſed. a larger 
concern in his ſucceſhon, if he was, married, and had a child; 
and he likewiſe exprefles his hopes of that taking place, if the Dr. 
goes to Scotland the enſuing ſummer. All this is ſurely nothing 
elſe but mere ſoliloquꝝ, and a perſon playing bimſelf with his 
own ideas; for it is clear, if it had been otherwiſe, Mr. Grahame 
would have, totidem verbis, enlarged the proviſion to Dr. Briſbane, 
upon condition of his being married, and having a child. 

Laſtly, all theſe other obſervations are fully conroborated by 
the latter part of the deed, where he mentions perſons as intended 
legatees, without condeſcending upon the fum in the legacies. 
To this part of the writing it is ſurely impoſſible to give the name 
of a laſt-wall or codicil; and it is difficult for the petitioner to con- 
ceive how your Lordſhips can regard the one half of it as a deter- 
miged will, and the other half as only a tranſient memorandum ; 
for who ever heard of a perſon, making his memorandums part of 
his latter-will. But all this is perfectly conſiſtent, if it ſhall be 
ſuppoſed that it Was the fleeting thought of the day, to give an- 
nuities to the extent mentioned, and therefore they are named; 
but be had not come to any teſolution whatever with regard to the 
other legatees, although he makes uſe of the word intend with re- 
gard to them as well as the reſt; but his whole intentions being ir- 
reſolute and undetermined, he reduces his preſent idea into a looſe 
memorandum, to be the ſubjec of after conſideration, (becauſe he 
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could not then properly exectite any will, in regard of the uncer- 
tain ſtate ſome of his principal affairs were in at the time, which, 
however, he hoped, in a few months, or perbaps weeks, would 
come round to be more fixed and clear. | 
Adly, The petitioner ſays, that the purſuer's claim is redargued 
by the very appearance of this writing itſelf. It is full of raſures 
and interlineations. The different parts of it are wrote upon the 
different ſides of the paper; | it is neither ſigned nor ſealed, altho 
Mr. Graham, who lived long in England, knew well that ſuch is 
the mode of executing writings there. Theſe are particulars whieh 
cannot be conveyed to your Lordthips by argument, but muſt be 
the ſubject of ocular inſpection. It will however be remarked, up- 
on the circumſtance of not being ſigned or ſealed, that the purſu- 
er's authorities from the law of England, would have been of ſome 
avail to her claim, if ſhe could have ſhown that this writ- 
ing had been drawn up de recenti, and immediately prior to the death 
of Richard Graham, and that he had been prevented by ſudden- 
ty of death from giving to it a compleater form. It is to ſuch cir- 
Cumſtantiate caſes as this that the law of England has been in- 
dulgent in ſuſtaining the laſt, declayations of mens will, e- 
ven in the laſt heſitating moments. It is not, however, to be 
- imagined, that the law of England gives ſanction to ſuch irregular 
execution of wills, in the ſame manner as when properly ſigned 
and ſealed ; this is clearly the opinion of Blackſtone, when he 
adds to the very place quoted by the purſuer, that it is the 
- * ſafer and more prudent way, and lea ves leſs in the breaſt of the 
i eccleſiaſtical judges, if it be ſigned or ſealed by the teſtator, and 
*publiſhed in the preſence of witneſſes.” Such being the idea of 
the law of England itſelf, no man; ſurely, out of choice, would 
neglect ſigning his will, if he is in a capacity to do it. Now, it is 
an admitted fact in this caſe, that the death of Dr. Brisbane was 
ſudden, and he lived many weeks aſter the date of this ſuppoſed 
. codicil, and, therefore, without entering into the queſtion, whether 
a will is, or is not, authentic by the law of England, when not 
ſigned, it is certainly a circumſtance which will not eſcape the ob- 
ſervation of your Lordſhips, in conſidering, whether this is, de facto, 
the will of Richard Graham, that he did neither fign it, nor ſeal 
it; when a ſingle reaſon cannot be cbndeſcended upon, why he 
ſhould have omitted to do ſo, if this Had been the final will and 
determination of his mind, with Jegard to thoſe annuities. 
| The 


, 
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The petitioner has, in the laſt place, ſaid; that the authenticity of 


this ſcroll; when conſidered as the laſt-will or codicil of Richard 
Graham, is further redargued, when the peculiar manners and 
habits of this gentleman are taken into the argument. It is a 


notorious fact, and can be proved by every perſon who knew 


Richard Graham, that almoſt the whole buſineſs of his life, was 


to amuſe himſelf in a kind of written ſoliloquy; it even went the 


length to be the ſubject of joke and obſervation in publick coffee- 
houſes. So that your Lordſhips will be leſs inclined to give effect 


to every ſcrible which may appear under the hand of ſuch a man, 
than of another perſon, who having more real buſineſs upon 


hand, writes only when he has ſome meaning in his writ- 
„ "ir e | # < F 
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his peculiarity in the babits of Richard Graham came late- 
ly to the knowledge of the petitioner's council, and they can have 


no difficulty to believe it, when they look into a pocket- book of 


his now in proceſs. It ſeems chiefly intended to contain jottings, 


relative to his money-affairs, but it is throughout interſperſed 


with memorandums of a very unmeaning nature, and ſome of 
them clearly demonſtrating the very idea which the petitioner 
has now endeavoured to inculcate upon your Lordſhips, viz. that 


this gentleman was fond of ſoliloquy, and in the habit of com- 


mitting his ſoliloquies to writings. - Thus in the very firſt page of 
* this pocket-book, there'is the following entry :*'15th May. Grand 
I rreaſure like a mine of the richeſt metals in the earth opened of 


« itſelf like the door of a cabinet.“ | 


Again, in another place, there is the following ſoliloquy: * Anno 
86 1751 and 1752, I negociate ſucceſsfully, the patent of Wil- 
* liam Lord Viicount Lord Graham of Esk; and had his Lord- 


« ſhip regularly ſerved heir of his grand-uncle's patent, viz. 


* Richard Graham,” Lord Viſcount” Preſton, by the unanimous 
*# verdict of a jury beforethe high ſheriff of Edinburgh county, his 


court, and delivered the ſervice —Alfo in corroboration of ſame, 
I had the King's lawyers, viz. William Grant, Lord advocate- 


* — — 


« general, and P. Haldane, ſolicitor-general, for Scotland, their 
„ approbation, declaring every thing was done regularly in the 
* ſaid negociation.—As my Lord is not in poſſeſſion of his eſtate, 
„ which is à very large one, I could hope for no conſideration ; 
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1 but as ſbon as he is in poſſeſſion, which 1 hope will be ſoon, 
7 I believe. my Lord will give me a preſent of 500 l.“ 
And in the very laſt page, there is the two following entries: 
« Friday and Saturday, May 23d and 24th, 1755, never to be 
forgotten; Sunday 25th following, alſo in perpetual remem- 
* brance.“ 

Divine preſence, ſenſe” continual of the De zoodneſs, engraved, 
* 27th April 1760, A, E, D, G.“ 

In ſhort, theſe will ſerve to give your Lordſhips A ſpecimen of 
the ſeribling genius which this gentleman poſſeſt, and ſuch being 

the pecutiar habits of the man, your Lordſhips will conſider well, 
how far you will confider this unſigned memorandum, which 
bears every appearance of one of his tranſient ſolliloquies, as the 
laſt-will, or codicil, which the petitioner is bound, either in law, 
Juſtice, or honour, to adopt as the will of his uncle. 

And, before leaving this point, the petitioner ſhall only further 
beg leave to bring to the remembrance of your Lordſhips, the fol- 
lowing codicil, which, ſo. far as the petitioner can -oblerve, is 
"equally intitled to authenticity, as the one now in queſtion, or, to 


' ſpeak more properly, they are equally inanthentick, and, it is 
' hoped, will be equally diſregarded : © D. Brisbane, i intend to 
be deep concerned in my wilt; and the only reaſon for altering 


- 


8 « my md, 1s the ſmall appearance of his marriage z ſo that I, in 


place of having his children to write out, I give him an annuity 
" of pounds yearly, during life; and, in the event of 


1 certain debts, due t6 me, being recovered, to be increaſed 


” pounds yearly, more, 4 2 life, , 
Ch. Brisbane. st 
_ Eliz. Graham. 


Helen Graham, her ee, cee Peg. 3 
Law. A. Stalker. —Glengyle.— William Henry, writer in E- 


* dinburgh.— Poor of Kilpatrick and Killern.“ 
Many more codicils, of the like nature, may have been found in 


0 Richard Graham's repoſitories, but the two tranſcribed above, are 


all that have been produced by Dr. Brisbane, who. got abe of 


Richard's papers. 
From theſe various obſervations, the petitioner flatters himſelf, 


he will be, pardoned for drawing this concluſion, chat the ſcroll, or 


| memorandum, founded _— by the ae, vue in no FR, 
, "ps 


"IEA 20 1 
merit either the appellation, or regard, due to the will of Richard 
Graham ; and that being the caſe, it is, with ſubmiſſion, thought, 
that your Lordſhips, independent of the other miſapprehenſion, 
will conſider this, as of itſelf, ſufficient to relieve the petitioner of 
his letter to Dr. Brisbane, that he wrote it under an impreſſion, that 
the annuities referred to, were the undoubted will and order of his 
deceaſed uncle; whereas, not only has the purſuer failed in that 
propoſition, but, it is ev hoped, the petitioner has inſtructed 
the reverſe; It is in vain to ſay, that Dr. Brisbane informed him, 
that the codicil is neither ſigned or ſealed, for it is not upon this 
circumſtance alone, that the petitioner reſts his defence, hg. only 
mentions it as a circumſtance, amongſt others, to prove that this 
is not the will of Richard Graham, but what the . 
your Lordſhips to attend to, in the letter from Dr. Brisbane, is 
this, that throughout the whole of it, he leads the petitioner to 
believe, that this writing was an undoubted will, or codicil, beld 
forth by Richard Graham, as his fixed and eſtabliſhed, purpoſe; 
what elſe could the doctor mean, by ſaying that, the petitioner was 
bound in honour to fulfil it, for ſurely he could not be bound in 
: honour to fulfil what is not evidenced to be the will of his uncle. 
It is altogether immaterial to the petitioner's argument, whether 
Dr. Brisbane's letter ſhall be conſidered as bona fide,. or as infidi- 
ouſly wrote. It is ſufficient for him to ſay, that it led him into 

a belief and conviction, which, now appears to be erroneous and 

_ 1-founded. nh. trons cg 
As this is the fair ſtate of the caſe, itis, with ſubmiſſion, thought 
to be exceedingly hard, that the petitioner ſhould be bound by 
the homologation ſuppoſed to be contained in a letter, wrote upon 
a ſuppoſition, which now appears to be totally erroneous ; the 
rule of law is, that homologation is never to be preſumed, * and 
that without a perfect knowledge of the deed, or writ, homo- 
+ logation, which implies an approbation of it, can take no place.” 
Theſe are the very words on which the writers upon our law have 
laid down. the general rule, and, without any further argument, 
it is left with your Lordſhips, to conſider, if it does not a ply to a 
caſe, where the petitioner clearly laboured under a two-fold miſ- 
+ apprehenſion, firſt, in ſuppoſing that the. annuities referred to by 
Dr. Brisbane, bore an inconſiderable proportion to the ſucceſſion 
+ which he was getting. And, ſecondly, in ſuppoſiog that the writ- 
ing referred to, was, undoubtedly, the laſt-will and codicil of 
e Richard 


5 
dc. IF 


LO 


3 L. 
Richard Graham; whereas, in both of theſe particulars, the peti - 
tioner was clearly led into a miſtake. | 
It has been ſaid, that the correſpondence betwixt Dr. Brisbane 
and the petitioner, falls to be conſidered in the light of a contract, 
for that Dr. Brisbane agrees to give up his ſhare in the ſucceſſion, 
provided the petitioner agrees to homologate this writing; but 
this, with ſubmiſſion, is a moſt fingular argument, when your 
Lordſhips conſider that he gives up nothing that he had a right to, 
independent of this ſcroll. His annuity ſtood upon the ſame foot- 
ing with the reſt, how then is it poſſible to ſay, that the peti- 
tioner is tied down by a contract, when, in fact, Dr. Brisbane 
gave up nothing? there is no quid pro quo in the matter. | 
And this leads the petitioner to obſerve, that if in this caſe, 
res non erant integre, in ſo far as the intereſt of any third, or indif- 
ferent party, had been rendered worſe, by a raſh engagement with. 
the petitioner, there might be the more reaſon to refuſe him relief, 
to the prejudice of that third, who was inſnared by the petitioner's; 
conduct, to give up any intereſt which he would not otherwile, 
have done; but here the caſe is merely, Whether the petitioner, 
in a thing altogether gratuitous on his part, and where no third; 
party can pretend to have ſuffered by the engagement, ſhould b 
relieved from a promiſe given under a two-fold miſa pprehenſion o 
the ſubject. | „ uo 
The purſuer was further pleaſed to ſet forth, that, for a long time, 
after he was furniſhed with a copy of the will of his uncle, and 
made acquainted with the ſituation of his affairs, he did, neyer- 
theleſs, continue of his firſt mind and reſolution; but this is an 
unjuſt ſtate of the fact, for ſo ſoon as the petitioner was appriſad 
of the miſtakes he had been led into by the letter from Dr. Briſ- 
bane, he formed and intimated the reſolution he has ſince adhered 
to, and your Lordſhips have real evidence of the fact, from the 
converſation above recited, betwixt Dr. Brisbane and the peti- 
tioner, which happened at Glaſgow in the month of June 1765. 
only three months poſterior to the death of Richard Gra- 
MA it therefore pleaſe your Lordſhips, to alter the 
Interlocutor complamed of, to ſuſtain the defences, and 


* * 


to l the petitioner from the concluſions of the 


Pur, uer's libel. „ a? 1991 1 


According to Juſtice, &c. 
HENRY DUNDAS, 
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